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Class Actions and Legislative Proposals in the 108 th 
Congress: Class Action Fairness Acts of 2003 and 

2004 



Summary 

The House has passed H.R. 1115 and the Senate Judiciary Committee has 
reported out S. 274 (both styled the Class Action Fairness Act of 2003). Each (1) 
creates a consumer class action bill of rights, and (2) allows the federal courts to try 
a greater number of large class action law suits (100 plaintiffs or more) arising out 
of state law where the parties come from diverse states. Current law requires that 
each plaintiff have suffered $75,000 in damages and that there be complete diversity 
before a state lawsuit may be filed in or removed to federal court, that is to say all of 
the plaintiffs must be citizens residing in different states than all of the defendants. 
The bills ease the complete diversity requirement and eliminate the requirement of 
individual damages of $75,000 as long as the damages suffered by the class as a 
whole is $5 million or more. 

The consumer class action bill of rights in each proposal contains safeguards 
which provide for judicial scrutiny of coupon and other noncash settlements, 
protection against a proposed settlement that would result in a net loss to a class 
member, protection against discrimination based upon geographic location, and 
prohibition on a class representative receiving a greater share of the award. 

S. 274/S. 1751 alone includes within its bill of rights explicit provisions for 
“plain English” settlement notices and settlement notifications for state and federal 
authorities. H.R. 1115 instead defers to the notice reforms recommended in the 
amendments to Rule 23 of the Federal Rules of Civil Procedure forwarded to 
Congress by the Supreme Court on March 27, 2003. H.R. 1115 alone permits pre- 
trial review of a lower federal court’s grant or denial of class certification and makes 
its provisions retroactively applicable to suits filed before the date of enactment (but 
prior to class certification). 

On October 21, 2003, Senator John Breaux introduced S. 1769 as an alternative 
bill which is considered to be much broader than S. 1751. 

On December 15, 2003, Senator Dodd proposed Senate Amendment 2232 to 
S. 274, introduced in the Senate on January 20, 2004, by Senator Grassley. Most of 
these amendments are also incorporated into S. 2062 (the Class Action Fairness Act 
of 2004) which was introduced by Senator Grassley in the Senate on February 10, 
2004. 

On July 8, 2004, S. 2062 failed to get the 60 votes needed to proceed for further 
consideration which probably will aid the demise of the legislation for this legislative 
year. 
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Class Actions and Legislative Proposals in 
the 108 th Congress: Class Action Fairness 
Acts of 2003 and 2004 

Background 

In 2003, Class Action Fairness Acts were reintroduced in the House and Senate 
after previous legislation had died in the Congress. 1 Generally similar in content, 
each bill — H.R. 1115, and S. 274/S. 175 1 2 — has three main sections: (1) an 
amendment to the federal diversity statute, 28 U.S.C. § 1332; 3 (2) a provision 
regarding removal; 4 and (3) a consumer class action “bill of rights.” 5 



1 See CRS Report RL31506, Class Actions and Proposed Reform in the 107 rh Congress: 
Class Action Fairness Act of 2002. S. 274/S. 1751 and H.R. 1 1 15 represent the fourth time 
class action legislation has been offered in Congress. In the 105 th Congress, the Committee 
on the Judiciary marked-up and reported out the “Class Action Jurisdiction Act of 1999” 
(H.R. 3789)H.Rept. 105-402 (1998) (the bill was never considered by the full House) which 
was similar in most respects to H.R. 1115 and S. 274 in the 108 th Congress. In the 106 th 
Congress, the full House on September 23, 1999, passed the “Interstate Class Action 
Jurisdiction Act of 1999” (H.R. 1875) by a vote of 222-207, 145 Cong.Rec. H8595-595 
(daily ed. Sept. 23, 1999). This bill was never voted on in the Senate although the Senate 
Judiciary Committee did report out a similar measure. S.Rept. 106-420(2000). In the 107 th 
Congress, H.R. 2341 passed the House on March 13, 2002, by a vote of 233-190, 148 
Cong.Rec. H885-86 (daily ed. Mar. 13, 2002). 

2 S. 1751 is identical to S. 274 as reported out of the Senate Judiciary Committee with one 
exception concerning mass tort claims noted infra at n. 8. 

3 Diversity jurisdiction is the authority of federal courts to try cases arising out of state law 
when the parties are from different states. The federal jurisdiction section of each of the two 
bills amends Section 1332 to provide for federal jurisdiction in class actions where the 
aggregate amount in controversy of all individual claims exceeds $5 million and any 
member of the putative plaintiff class is a citizen of a state different from any defendant, in 
cases with less than one -third of the plaintiffs and the primary defendants come from the 
same state where the suit is filed. On the other hand, the Acts’ expanded jurisdictional 
provisions would not apply to this section if two-thirds or more of the plaintiffs and the 
primary defendant come from the state where the suit is filed (or if the case involves less 
than $5 million, fewer than 100 class members, or state entities or officials as primary 
defendants). In between, in cases involving more than one -third but less than two-thirds of 
the plaintiffs and the primary defendant coming from the same state where the suit is filed, 
the federal courts would have discretion to try class actions after weighing five factors. 

4 The H.R. 1115 and S. 274 removal provisions allow any defendant or absent class member 
to remove a class action from state court to federal court if the minimal diversity and other 
requirements of Section 1332 are satisfied, regardless of whether a defendant is a citizen of 
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